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al{ arf gr r8aarr sriats rra aa & at a gr are # uf zrnferf

ft sat; T; gr 37f@rant at arfta zr gatervr 3n4agd # waar &
Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,

as the one may be against such order, to the appropriate authority in the following way :

~ fl'<cb Ix cpf~!ffOT~
Revision application to Government of India :

() 4trGnaa yea 3rfefzm, 1994 #t err 3raa Rt aa; g mi a a i q@tar
m. cm- \'.fq-m cB" >I'~ q.;:~cb cB" 3TT1lTTf g+tern 34aa are#t fra, rd war, f@a
li?ll<iF-1, lua f@,rt, atft ifGra, Ra laa, inf, { fact : 110001 'cbl' ctr fl
afeg1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Oelhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) -mq ~ cITT 6l'frima s Rt zrf tar faRl arr Ir 3r, #rut
qr fa5Rt IR a aw osrirma a via g f i, a f4Rt ugr za rust i are
ae fa8t arar a fan qogrr stm at ,fhu a tr g{ st

In case of any loss of goods where the loss occur in transit from a factory to a
ouse or to another factory or from one warehouse to another during the course of
ing of the goods in a warehouse or in storage vvhether in a factory or in a warehouse.
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(q) qrd # are fh#t rg a ?grRaffa m R al m a faff i sq#tr zca a a U
na y«cans Rd #mi i \ll1' ma # are fa#t ug zu 7a Ruff &r

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ·

3if snaa #l sured zye # gar a fu uit suet #fee l=fPIJ a1 +r{ & oil ha srre u za
rrr ya fa a grfa 3rgrd, ar4ta err 'CJTffif at nu w rt.a # fa an@Ifu (i.2) 1998
'eITTT 109 &TxT~ ~ Tfq- if I .

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such ·
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

~~~ (3m) All1ilclcfl, 2001 * frn:r:! 9 a aif [affe qua igr zv--a i
#Rat , )fa or?gr # uR 3marh fl#aftma flu pea-mer vi or@ta rrk #t
at-at uRji rr GRra 3ma fau urn aiRggl Ur rr gar z. nr gaff a 3iafa nr
35-< ferffa #l # gar # na #rel-s arar at 4Ra fl @ht afeg

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 arid Orper-ln-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rfa6ra 3raga arr ugi icaa i:[cP ta q?1 zn Um+a a gt at u) 20o/- cffm 1.fTTlT'l
cJ51' 'GlW 3ITT uri vicar ang ala vnr st ill 1000/- cJ51' ~ 'lfTT!lrf cJ51' 'GlW I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac. or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

ft zgca, €tr area zyca vi hara or#tat mzmf@raw k ,R 3r8ta-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tu sn«a zca 3rf@eIfu, 1944 cJ51' l:ITTT 35-~/35-~ * 3fffim:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(6) saRfa aRa2 («) a j sag re # srra #t 3fl, 3r4tat amav# zrce,
a€tu rzl gca vi tarn sr4l#tr nrnf@raw (free) at u?a 2fr 4)feat,
3li5l-l<:;l~lc; if 2nd J:f@T, cil§./-Jlci1 'J-!cFf , J-RRcfT ,PR't.1-/..-Jjl 1-/., J-1$./-J~lcill~ -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(.CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.

· in case of appeals other than as mentiorect in para-2(i) (a) above.

0
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(3)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

zaf? za 3mgr i a{ a 3nvii artat ? al r@tap sitar a fga cnl'l_f@R
qfa i fau um aeg <a qr st gy 9 fa far qt arfaa f;
qnfe,f 374l#tu +naff@raUr at va 3rft uat wast at gs 34ar fclJm \JJTTTT -g I

In case of the order covers a number of order-in-Original, fee fqr each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. _

0

(4) =1RI1cl zyca 3#f@/rm 197o zun izit@r #\~-1 cfi 3fc=rr@ frr'cllft=r ~ ~ ~area na ant zqen[Reff fvfzu If@rant 3mtr)a at v ,R R 6.6.so ha
cpf rllllllcill ~ f?;cpc 'c1'lTfaR
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

( 5) ga sit iaf@r mi at friara er@ frn:r:r't cti- 3it ah ezn anaffa fhu ulat ? Git
v#tr grca, a€zr azca vi ara ar@ta irznf@raw (arz,fa@) mi=!, 1982 ~

Rea er
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) #st gycn, ab4ta sari zyc vi hara 3rf#tu nznf@era0 (free), uR sr#at cfi
mt cITT\'oq mlT (Demand) ~ ~ (Penalty) cnT 10% '¥ sn a 3faf ?1zr«if,
3fr4oar qaa ±oailsvu & I(section 35 F of the Central Excise Act, 1944, Section 83 &

Q Section 86 of the Finance Act, 1994)

44du3lyea sithara# 3iafa, mm~ragt a#car a5tir(DutyDemanded) -
(i) (section) is ±paafuffazft;
(ii) far+aa2a2fezaluft;
(iii) @ha2fez faithRu 6haa24zfI.

e> ugfwifart au qawaralgear, srfla aafaalkfg qa zraa
fum°Tim%. .

For an appeal to be filed before the CESTAT, · 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted· that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

--. ...._ . (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
a,ER} - - " • arr, .o%.%.e, arr?±r ,f ar4ta uifrour a rrsr zyea srrarzes ur aus Taaaa e a TT , Tgye

r ·,f'0 · Sr{t":§.1~%~'CR'3ITT'~~~fclcll~d 'ITT'd-af~~ 10%~"CRct1-'Gff~~I,, ~- 'i. JJ In view of ab_ove, an appeal against this order shall lie before the Tribunal q_n
,, .~pa ment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

s 0 , enalty, where penalty alone is in dispute." -
..,:,,,,



F.No. GAPPL/COM/STP/104/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by MIs. Devang Jayeshbhai Upadhyay, A-58, Abhishek

Society, Bopal, Ahmedabad - 380058 (hereinafter referred to as "the appellant") against Order­

· in-Original No. 52/JC/LD/2022-23 dated 20.10.2022 (hereinafter referred to as "the impugned

order") passed by the Joint Commissioner, Central OST & Central Excise, Ahmedabad North

(hereinafter referred to as "the adjudicating authority"").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. ACVPU6499ESD001. On scrutiny of the data received from the Central Board

of Direct Taxes (CBDT) for the FY 2015-16 and FY 2016-17, it was noticed that the appellant

has not filed ST-3 returns despite being the service turnover as shown in ITR for the FY 2015-16

and FY 2016-17. The appellant had shown an amount of Rs. 2.52,97,600/- as value of service in

the FY 2015-16 and an amount of Rs. 3,44,64,733/- as value of service in the FY 2016-17. The

appellant were called upon to submit clarification for difference along with supporting

documents, for the said period. However, the appellant had not responded to the letters issued by

the department.

2.1 Subsequently. the appellant were issued Show Cause Notice No. STC/15-170/OA/2020

dated 23.10.2020 demanding Service Tax amounting to Rs. 86,70.496/- for FY 2015-16 and FY

· 2016-17. under proviso to Section 73(1) of the Finance Act, 1994. The SCN also proposed

recovery of interest under Section 75 of the Finance Act. 1994; and imposition of penalties under

Section 76, Section 77 and Section 78 of the Finance Act. 1994.

0

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 86,70,496/- was confirmed under

proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with Interest under Q
Section 75 of the Finance Act, 1994 for the FY 2015-16 and 2016-17. Further, Penalty of Rs.

86.70.496/- was imposed on the appellant under Section 78 of the Finance Act 1994 and Penalty

of Rs. 10.000/- was also imposed on the appellant under Section. 77 of the Finance Act. 1994.

3. Being aggrieved with the impugned order, the appellant have preferred the present appeal

on the following grounds:

o The portion of the service tax demand of Rs. 86,70,496/- pertaining to the services related

to Transmission and Distribution of electricity and the same service provided to Madhya

Gujarat Vij Company Limited (MGVCL) (Erstwhile GEB).

4
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o The appellant denied that the services were taxable as any services related to

Transmission and Distribution of electricity 1s under exemption list issued by the

Ministry of Finance from time to time.

(!) This being a bonafide belief having absolutely no malafide intent to evade even though

there is no merit in the demand and the appellant has fully complied with the

departmental inquiry as far as their understanding of law is concerned.

4. Personal hearing 111 the case was held on 18.04.2023. Shri Ravi Nilesh Mandaliya.

Advocate, appeared on behalf of the appellant for personal hearing. He reiterated submission

made in appeal memorandum. He stated that he would submit relevant documents as additional"

written submission. However. till date, the appellant have not submitted any further / additional

submission/ documents.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

Q in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY

2015-16 & FY 2016-17.

6. I find that the adjudicating authority has, while confirming the demand. held that there is

no exemption from payment of service tax on the services provided by the appellant. The

relevant paras of the impugned order are as under:

0
"27. Thus, with effect from 01.07.2012, the negative fist regime came into existence

under which all services are taxable and only those services that are mentioned in the

negative list are exempted. The assessee in their reply to SCN are not contending that the

taxable nature ofservice provided by them, however they are contending that the services

provided by them are exempted by Mega Notification No. 25/2012 dated 20.06.2012 as

amended, as they are providing services to departments of state government and other

government agencies.

28. In view of the above, Ifind that the services provided by the aseessee falls under

the category of taxable service prior to introduction of Negative List as well as post

introduction ofNegative List as the services provided by the assessee does notfall under

category of negative list ofservices under the provisions ofSection 66D of the Finance

Act.

5
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29. Further, the assessee vide their submissions stated that during the financial year

2015-16 and 2016-17, their contract income or contract receipt is in respect ofservices

provided in relation transmission and distribution of power to government. The said

service provider claimed that these service are exempted from levy ofwhole ofservice tax

/eviable thereon under ofNotification No. 252012-ST dated 20.06.2012 with effect from

0 1. 07.2012. In this connection, 1 would like to reproduce herewith the relevant portion of

the said Notification :

30. However, the exemption to Entry No. (a). (c) and (f) was· withdrawn with effect

from 01.04.2015 wide Notification 06/2015-ST dated 01.03.2015, hence, the assessee is

nor eligible for exemption under this entry from 01.04.2015. Further vide notification

0912016-ST dared 01.03.2016 a new enfJy 12A was inserted in nof!fi.cation 2512012-ST

dated 20. 06.2012 which read as under:

31. Vide this entry the exemption was partially restored bur the condition specifically

stetted that the contract to provide the said service should have been entered into be.fore

0/.(JJ.2015. Accordingly to which the services provided lo Governmenl, a local authority

or a governmental authority by way of erection, construction, maintenance, repair,

alteration, renovation or restoration of anal, dam or other irrigation works for use

other than for commerce, industry, or any other business or profession is exemptedfrom

the ambit ofservice tax.

32. Ar the outset, the assessee claimed that they are providing services of installation
ofunderground cable lying works and works lo Madhya Gujarat Vij Company.formed by

Gujarat Government provide and distribute the power to the people ofGujarat, Baroda,

Rajpipla and Anand District on contract basis. All the service income received from

Government company and as per Entry No. I2 and 12(a) of Notification No. 25/2012

dared 20. 06.2012 as amended. all service provided to Government is exempted from

service tax. They have also claimed that under new entry I2A they are entitled to get

exemption from on payment ofservice tax as they are providing services to Govt. They

claimed that they are exempted from payment of service tax under Entry as detailed

below:

O

0
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"12A. Services provided to the Government, a lucCll authority or a governmental

authority by way of construction. erection. commissioning. installation.

completion, fitting out, repair, maintenance, renovation, or alteration of­

(a) a civil structure or any other original works meant predominantlyfor use other

than for commerce. industry. or any otherbusiness or profession: "

According to which the services provided to the Government and also for the purpose

ofher than commerce is exempted from payment ofservice tax. Herein the instant case,

the assessee is providing the services to Utar Gujarat Vij Company. No doubt the said

service receiver is government agency as defined under the service tax; however, they are

transmilling and distributing the electricity on commercial basis only. They ctre not ·

supplying electricityfor any government or government related projects without charging

electricity energy charges. They are providing services of transmission and distribution

of electricity by charging appropriate cost along with profit or other duties. hence it

cannot be treated as non commercial in nature. Moreover the assessee did not furnish

ctny documenfary evidence lo prove that the services provided by them lo the Uttar

Gujarat Vij Co. Ltd. is not involved any commercial element. I the absence of any

documentary evidence, the contention of the assessee cannot be accepted. So the

contention ofthe assessee that they are providing services notfor commerce has no merit

and therefore they are nofall under entry No. 12(a) of the Notification No. 25/2012 dated

20.06.2012 as claimed by them. In view of the above I find that the assessee is liable to

pays service tax on the receipts received from the service. receiver and the same revenue

is not covered as exempted under Entry No. 124(a) of Notification No. 2512012 dated

20.06.2012."

7. I also find that the main contention of the appellant is that the portion of service tax

demand of Rs. 86,70.496/- pertaining to the services related to Transmission and Distribution of

electricity and the same service was provided to Madhya Gujarat Vij Company Limited.

MGVCL (Erstwhile GEB). The appellant have claimed that the services were related to

Transmission and Distribution of electricity is under exemption list issued by the Ministry of

Finance time to time and hence not taxable.

7.1 I find that the appellant have not specified any notification or any prov1s1on of the

Service Tax Act or Service Tax Rules to demonstrate that how the service provided by them is

exempted from service tax. The appellant have only made bald statement that their services were

not taxable. However. 1 find that during the reply to the SCN. the appellant submitted that they

were engaged in providing services of installation of underground cable laying works and their

services were exempted from payment of service tax by virtue of Sr. No. 12 and 12A of

Notification No. 25/2012-ST dated 20.06.2012.

7
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8. For ease of reference. I reproduce the relevant provision of Sr. No. 12 and 12A of

Notification No. 25/2012-ST dated 20.06.2012 as amended. which reads as under:

"Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(£).- In exercise of the powers conferred by sub-section (I) ofsection

93 ofthe Finance Act, I 994 (32 of J 994) (hereinafter referred to as the said Act)

and in supersession of notification No. J 2/20 J 2- Service Tax, dated the 17th

March, 2012, published in the Gazette of India. Extraordinary, Part II, Section 3,

Suh-section (i) 1·hle numher US.R. 2 IO (E). dated the 17th March, 2012, the

Central Government, being satisfied that it is necessary in the public interest so to

do. hereby exempts the following taxable services from the whole of the service

tax leviable thereon under section 66B of the said Act, namely:-

!...

2 ...

12. Services provided to the Government, a local authority or a governmental

authority by way of construction, erection, commissioning, installation,

completion, fitting out, repair, maintenance, renovation, or alteration of-

(a) [a civil structure or any other original works meant predominantly.for use

other thanfor commerce, industry. or any other business or profession]; ##

omitted by Notification No. 6 2015-ST dated OJ. 03.2015 w.e..f.' OJ. 04.20 I 5

(b) a historical monument. archaeological site or remains ofnational importance,

archaeological excavation. or antiquity

specified under the Ancient Monuments and Archaeological Sites and Remains Act,

1958 (24 of /958):

O

(c) [a structure meant predominantlyfor use as (i) cm educarional, (ii) a clinical, or O
(iii) an art or cultural establishment:] # omitted by Notification No. 6/2015-ST

dated 01.03.2015 w.e.f 01.0.:/.2015

(d) canal, dam or other irrigation works;

(e) pipeline. conduit or plantfor (i) water supply (ii) water treatment, or (iii)

sewerage treatment or disposal; or

(/) ........

[124. Services provided to the Government. a local authority or a governmental

ctuthol'ily by way ofconstruction, erection, commissioning, installation,

completion, fitting out, repair, maintenance, renovation. or alteration of-

8
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(ct) ct civil structure or any other original works mectnf predominantly.for use

other thanfor commerce. industry. or any other business or profession:

(b) a structure meanpredominantlyfor use as (i) an educational. (ii) a clinical.

or (iii) an art or cultural estcth!ishment: or

(c) d residential complex predominantly meantfor self-use or the use of their
employees or other persons specified in the Explanation I to clause (44) ofsection
65 B of the saidlet:

under a contract which had been entered into prior to the I st March. 2015 and on

which appropriate stamp duty. where applicable, had been paid prior to such

date:

Provided that nothing contained in this entry shall apply on or qfter !he r' April.
2020] Inserted wide Notification No. 9/2016-ST dated 01.03.2016 w.e.f.

01.03.2016"

9. On plain reading of the aforesaid provision of Sr. No. 12(a) and 12A(a) of the

0

Notification No. 25/2012-ST as amended, it is crystal clear that the exemption from service tax

was extended to services provided to Government, a local authority or a governmental authority

and for the services specified therein. The service recipient in the present case i.e. Madhya

Gujarat Vij Company Limited (MGVCL), does not falls under the definition of ·Government'

and Local authority' . also the MGVCL not carried out any function entrusted to a municipality

under article 243W of the Constitution. Therefore. the MGVCL does not falls under the

definition of 'governmental authority' as provided under Para 2(s) of the Notification No.

25/2012-ST dated 20.06.2012.

I 0. It is observed that the appellant have. before the adjudicating authority as well as in their

appeal memorandum, relied on the decision dated 14.01.2021 of the CESTAT. New Delhi in the

case of M/s. Madhya Pradesh Poorva Kshetra Vidhut Yitran Co. Ltd. Vs. Principal

Commissioner (Service Tax Appeal No. 51649 of 2019) in support of their case. However, I find

that the said decision in respect to the party, who is a wholly owned undertaking of the

Government of Madhya Pradesh and is engaged in the distribution of electricity in the eastern

area of the State, and in respect of question of "whether service tax is payable on the amount of
late payment surcharge. meter rent and supervision charges received by the appellant from the

electricity consumers" . Whereas in the present case. the appellant were merely a service

provider to a electricity distribution company. Tlus. the said decision is not applicable in the

present case.

9
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11. Hence. I find that the appellant is required to pay the applicable service tax on the

services provided to MIs. MGVCL and no exemption is available to them under Notification No.

25/2012-ST dated 20.06.2012. Under such circumstances. I find that the appellant has merely

made a bold contention that "the services were not taxable as any services related to

Transmission and Distribution of electricity is under exemption list issued by the Ministry of

Finance time to time" without submitting any valid grounds in appeal memorandum. Therefore,

I find that without any supporting documents / details countering the findings of the

adjudicating authority, simple contention of the appellant that their services were

exempted. is not legally tenable.

12. Further. in the present case, it clearly transpires that the appellant has intentionally

suppressed the taxable value by deliberately withholding of essential information from the

department with an intent to evade taxes. Also. the appellant has never informed the department

about the non payment of Service Tax. though they were already registered with the service tax

department and said fact could he Linearthed only upon initiation of the inquiry by the department

after receipt of the data from the Income Tax department. Therefore. I find that all these acts of Q
willful mis-statement and suppression of facts on the part of the appellant, with an intent to

evade payment of Service Tax, are the essential ingredients which exist in the present case which

makes them liable to pay the demand raised against them invoking the extended period of

limitation under proviso to Section 73( 1) of the Finance Act. 1994. When the demand sustains.

there is no escape from the liability of interest, hence, the same is, therefore, recoverable under

Section 75 of the Finance Act, 1994.

13. Further. I find that the imposition of penalty under Section 78 is also sustainable. as the

demands were raised based on detection noticed during the initiation of inquiry by the

department. Section 78(1) of the Finance Act. 1994, provides penalty for suppressing the value

of taxable services by reason of fraud or collusion' or 'willful misstatement' or 'suppression r
facts' with 'the intent to evade payment of service tax'. Since the issues covered in the present

appeal are on settled issues. the appellant cannot bring into play the interpretation plea to avoid

penalty. After introduction of measures like self assessment etc.. a taxable service provider is not

required to maintain any statutory or separate records under the provisions of Service Tax Rules

and private records maintained by them for normal business purposes are accepted, for all the

purpose of service tax. All these operates on the basis of the trust placed on the service provider

and therefore. the governing provisions create an absolute liability when any provision is

contravened as there is a breach of the trust placed on them. lt is the responsibility of the

appellant to correctly assess their tax liability and pay the taxes. The deliberate efforts by not

paying correct amount of Service Tax is utter dis-regard to the requirement of law and breach of

trust deposed on them. Hence, I find that the act of willful mis-statement and suppression of facts

_____wi I n intent to evade payment of tax. as discussed in Para supra. made the appellant liable to

enalty on them under the provisions of Section 78 (1) of the Finance Act, 1994.

10
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13.1 As I have already upheld invocation of extended period of limitation on the grounds of

suppression of facts as per discussion in para supra. Hence. penalty under Section 78 of the Act

is mandatory. as has been held by the Honble Supreme Court in the case of Rajasthan Spinning

& Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.). wherein it is held that when there are

ingredients for invoking extended period of limitation for demand of duty, imposition of penalty

under Section 11 AC is mandatory. The ratio of the said judgment applies to the facts of the

present case. I, therefore, hold that the Appellant was liable to penalty under Section 78 of the

Finance Act, 1994.

14. As regards the Penalty of Rs. 10,000/- confirmed on the appellant under Section 77 of the

Finance Act, 1994, I find that the appellant have not assessed correct service tax liability. not

filed correct ST-3 Returns. not furnished information & documents in respect to their income for

the said period when called for by the jurisdictional range officer. These acts or the appellant

render them liable for penalty under Section 77 of the Finance Act. 1994. Accordingly. I hold

that the appellant is liable for penalty under Section 77 of the Finance Act, 1994.

15. In view of the above, I uphold the order passed by the adjudicating authority and reject

the appeal filed by the appellant.
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Commissioner (Appeals)

The appeal filed by the appellant stands disposed of in above terms.
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~
(R. C. Maniyar)
Superintendent(Appeals).
COST, Ahmedabad
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